
West Bengal Rea-l Estate Regulatory Authority
Calcutta Greens Commercial Complex (1"t Floor)

lO5O12, Survey Park, Kolkata- 7OO O75

Comolaint No.WBRERA/ COMPHYSICAL} OOO136

Runu Pal....... ComPlainant

Vs

Unimark Realty Private Ltd...... ..... Respondent No. 1

LIC Housing Finance Limited.......'... Respondent No.2

Note of
action

tal<en on
order

Order ald signature of the Authority51. Number
and date of

order

Complainant (Mobile- 8240499766 & Email Id - pkpal25 1(r,email.com)

present in the physical hearing and signed the Attendance Sheet'

Authorized Representative of the Respondent no.1, Mr. Go

Jhunjhunwala (Mobile - 983609955, 8335820900 and email Id

nt ksroup.com , kumar(@unimarkgroup.com) is present 1n

physical hearing on behalf of the Respondent filing Autiorization and signed

Attendance Sheet.

Heard both the parties in detail.

As per the Complainant, the fact of the case is that,-

An Agreement was executed on 10.04.2013 between the Complainant

Landowaer and the Respondent no.1-Promoter fo: Development and Allotment o

a residential unit in the Project named 'Uniraark Sports Ci6r et Baraset' in li
of tfie land of the Complainant thereat.

It was agreed upon that a residential unit in the said project to b
handed over to the Complainant within 11 (eleven) years from the date of

execution of the above said Agreement. If they fail to do so within the stiPu

period, they will compensate the Complainant at the rate of Rs'5,o00/-

month per cottah. Already more than 11 years elapsed, neither they ha

completed the project nor handed over the unit to the Complainant'

The
reliefs:-

Cotrplainant prays before the Authorlty for the

As per Agreement the Respondent no.l is legally bound to handover

residential unit within stipulated time period of 1 1 years from the date

Agreement but they fai.led to comply with the terms and conditions enumera

in the said Agreement. The Complainant urge for immediate completion of
ssion of the unit as agreed upon. Otherwiseproject and handover of the posse
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the ReSponden t no I may set tle th the Complainan t bymarke t value of the reSIden tial
payrng the p senunlt.

The Complainan t S tated at the
Surprised time of hearing that heto note from the ten

AS ancon tS of public tlo tice dareferred to AS the ted a I o3 a
Lim ted (hereinafte

notice l ISSued by Hr referred to ,LI ouslng
und C HFL)er section I 3 4 f the Sec

ln exercl SC of tSo u rttization and Recoand Enforcement f Sec
n Struction of Financial Asso urlties n tereSt Act 2002 (hereinafter

e
the ct l read th Ru

after referred tole 8 of the R lesSub1ect mat ter The Co
u tn reSpect to

the
mplainan t from th e con te ts of thfirst time came to n e sald no ticethat the Respondent N 1 hproJect named 'Uaimart o ad m ortgaged thSPorts City t Barasa ea t th LIC H FL

Copy of the said Dublir
complaint petition. - c notice issued by the LIC HFL is annexed lyith

,"rn"""loTlflnTt;:1,i1,:1 in the said notice dated 21.03.2024, the
theMortsaso;/ffi-J#",n-fi 

i;::T;;:Ji*"*?"":..T,JrI;.f:;notice not to take any action in respect of the said project.

LI

*""d";":::'j:It::: l*.tt-" or hearing requested ror necessary
LIC HFL. . _.all the proceedings tatei / to bc takea by the

The Respondent no.l

:f; ::ff :;i:,1".":::trr#*"1tff ,1.1.ff h:'.1.ffis#;:,,f.1liT:
The said section 13(4) of the SARFAESI Act provides that,_

"section l3(4).- In case twithinthep.,il'"o;;;;,i::i..i!:::,?d[..:."HT]:r,i::r3"i]:
:::H: 

to one or more or t}re following -.;J";r;;.";;.r his secured debt,

(a) take possession of the secured assets of the borower includingthe right to hansfer bv way of lease, assignment or sale forrealizrng the secured asset;".

Before admitting this 
.mattel first it has to be considered whether this;:,TiiiiiJ;i*Tffa:f-n"o ro. t.J.,g;;. 

"""o." 31 of the ReJ
'RERA Act,). 

)pment) Act' 2016 (hereinafter referred to as the

Section 31 provides that,_

"section 3 1. Fillng of comD
otftcer.-(r) Any aggrieved ;.'l-'1* ',"*-.*e Authorlty or. the edJudlcstirg
trre aajuai'catin?;T;;:;Jd.'*"n mav lile a complaint with the a"*'t'itvl?
thepiovisions".r,il';;;jff :J.j:'tril1:H::ffi :1f ::",ff.1,against any promoter, altottee or real estate 

"g""r,;;;;';;"e may be.
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Explanation:-For the purpose of this sub-section "person' shall include
the association of allottees or any voluntar]. consumer association registered

under any 1aw for t}re time being in force.

(2) The form, manner and fees for frling complaint under sub-
section (1) sha11 be such as may be prescribed.".

Therefore, tJ:e flrst questior to be determined is whether the present

Complainant is an Allottee or not.

This question has been already adjudicated by Hon'ble West Bengal

Real Estate Appellate Tribunal (in short WBREAT) in Appeal

No.WBREAT/Appeal No.-011/2023 in the matter of Amarnath Bane{ee Vs

Rajib Halder and Ors. by an order dated 05.03.2024. In the said order the

Hon'ble Tribunal held that the landlord who provides his lald to a Developer by
virtue of a Development Agreement to develop his land and in lieu of that land
he has been allotted / provided flat / unit by the said Developer, also comes

under t}l.e purview of the defrnition of Allottee as per section 2(d) of the RERA

Act.

case may be, is giyen on rent. The term "promoter" is defrned in Section 2(zk) as

Section 2(d) provides that,-

"section 2(d). 'aflottee' in relation to a real estate project, means the
person to whom a plot, apartment or building, as the case may be, has been

allotted, sold (whether as freehold or leasehold) or otherwise transfered by the

promoter, and includes the person who subsequently acquires the said

allotment through sale, transfer or otherwise but does not include a person to
whom such plot, apartment or building, as tl:e case may be, is given on rent;".

Here the Complainant is entitled to acquire a residential unit by virtue
of the Development Agrcement dated 31.03.2012 signed between him artd the
Respondent no.l, therefore, in terms of section 2(d) of the RERA Act, the
present Complainant is an allottee and he has the locus standi to file this
Complaint against the Promoter Unimark Realty Private Limited.

The secoad questlon is that whether LIC HFL can be considered as

Promoter or not. In this respect a Judgment of High Court of Judicature for
Rajasthan Bench at Jaipur may be taken into consideration.

As per the said Judgment of High Court of Judicature for Rajasthan
Bench at Jaipur in the matter of D.B. Civil Writ Petition No. 13688/2O21 and

other connected matters, the Hon'ble High Court has been pleased to observe

that, -

"28. The last question surviving for our consideration is, does RERA have

the authority to issue any directions against a bank or fmancial institution
which claims security interest over the properties which are subject matter of
agreement between the allottee and the developers. The term "allottee" has been

defined under Section 2(d) of the RERA Act as to mean in relation to real estate

project the person to whom a plot, apartment or building has been allotted, sold

or otherwise transferred by the promoter and would include a person who

subsequently acquires the said allotment through sale, transfer or otherwise

but does not include a person to whom such plot, apartment or buildinS, as t}Ie
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under:-

" 2(zk) " pr omoter, means,_

(i) a person who constructs
independent u"rai,e- "il"u;,L,#:::",:i,"I"r"ffiH::l", Tconverts an existing building or a part ttrereoflnto aia.tme.rts, forthe- purpose of selling all or some of the apartment" ,o'o,t .. O"."orr"and includes his assignees; or
a person who develops land into a project, whether or not ttreperson also constructs structures on aly of tfr" piot", fo. th"purpose. of selling to other persons all or some of tfr. pfot" i., tt.said project, whether with or without 

",*",".r" *"r""",t I'any development authority or any other puUUc Uoay i., .espect ofallottees of-

(ir)

(iii)

(iv)

(a) buildings or apartments, as the case may be, constructed bysuch authority or body on lands owned ty ttrem o. pt.".d 
"ttheir disposal by the Government; or

(b) plots owned by such authority or body or placed at theirdisposal by the Government, for the pu.po". of ".[irg ,U o,some of the apartments or plots; or

T_"O: State level 
,co_operative housing hnaace society and apnmary. co-operative housing society which constructs aplm.ntsor buildings for its Members

apaltments or buildings; or 
or tn respect of the allottees of such

k) any other person who acts_ himself as a builder, coloniser,contractor, developer, estate developer or by any o*". .r"-. o.claims to be acting as the horder oi . po*". 
"; ;,,;;;; from theowner of the land on which the building o. 

"pr.t-".rt i" .,orrst.uct.aor plot is developed for sale; or
such other person who constructs any building or apartment forsale to the general public.

(vi)

Explanation._For the purposes of this clause, where the person whoconstructs or converts a bu ild.
the.person *h. 

".,r" ;p;;:liiT: xiff:::,ffixT::."":i'T"lT :?:#shall 
.be 

deemed to be the promoters and shall be jointly liable as such for thefunctions and responsibilities specified, unde. ihis ict or the rules andregulations made there under;

Th term rea1 estate been defined 1n Sec timean on as toperson ho negotiate S or actS on behalf ftransac o one perSon ation of tran sfer plot apartm t b ildien or u ng 1n a eState tby way of sale wlth anoth d
projec

er person an who recelveS rem tiothe unera n or charge forservlces So rendered Under Sub tion Sectionsec 3 t anyperson may file a complatnt before RERA beforeor the adjudicating officer forany or contravention of f theprovlslonS o Act the rLI les andregu lationS aSatn St any promoter realor estate the caseThe by aggrieved
mayan perSOn thuS would be beto mg filedagalns t anv promoter a-11ottee or estat aSen t t 1n this context the

29. agent" has 2(zm)any
lnof his real

( 1) of aggrieved

violation the or
allottee agent,complaint

restricted
real

be.

IS
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defrnition of term "promoter' and its interpretation assumes significance. We

have reproduced t.l"e entire definition of the term "promoter'. Perusal of this
provision would show that the same is worded 'as to mean" and therefore prima
facie is to be seen as restrictive in nature. However various clauses of Section
2(zk) would indicate the desire of the legislature to define this term in an
expansive manner. As per Clause (i) of Section 2(zk) "prornoter" means a person
who constructs or causes to be constructed an independent building or a
building consisting of apartments, or converts an existing building or a part
thereof into apartments, for the purpose of selling all or some of the apartments
to other persons and includes his assignees. By couching this clause in "means
and includes" language the deflnition of a term "promoter" is extended by
including within its fold not only a person who constructs or causes
construction of independent building but also his assignees.

3O. The term "assignee' has not been defined anywhere in the Act. We

would therefore have to interpret the term as it is ordinarily understood in the
legal parlance in the context of the provisions of RERA Act. The Advance Law
I-exicon by P. Ramanatha Aiyar expands the term 'assignee" as to 8rant, to
convey, to make an assignment; to transfer or make over to another the right
one has in arry object as in an estate. It further Provides tllat an assignment by
act of parties may be an assignment either of rights or of liabilities under a
contract or as it is sometimes expressed an assignment of benefit or t}re burden
of the contract. The rights and iiabilities of either pa.rty to a contract may in
certain circumstances be assigned by operation of law, for example when a
party dies or becomes bankrupt.".

Therefore, from the above observations of the Hon'ble High Court and
from the definition of 'Promoter' as provided in section 2(zkl of the RERA Act,
the Autlority is of the considered opinion that LIC HFL is a Proaoter in the
present matter for the following reasons:-

The definition of Promoter as provided in section 2(zk) of the RERA

Act provides tJ:at Promoter means and includes his assignees also and LIC HFL
can be considered as an Assignee as in this case the Promoter Unimark Realty
Private Limited has assigned its right, title and interest to the LIC HFL by
mortgaging the subject matter project with the said Financial Institution.
Therefore, it is crystal clear that LIC HFL is an assignee of the Unimark Rea.lty

Private Limited and therefore it is also a Promoter as per the definition of
Promoter in the RERA Act in the present case.

The third questlon to be determined is ttrat whether the subject
matter project comes within the purview of the RERA Act.

It is to be mentioned here tiat the Honble Supreme Court of India in
civil Appellate Jurisdiction in Civil Appeal No(s). 6745 - 6749 of 2021 (Arising
out of SLP (Civil) No(s). 3711-3715 of 20271 in the matter of M/s. Newtech
Promoters And Developers Pvt. Ltd.............Appel1ant(s) Vs State of UP & Ors.
etc..........Respondent(s) dated ll.ll.2O2l has been pleased to held that,-

"Looking to the scheme of Act 2016 and Section 3 in particular of
which a detailed discussion has been made, all 'ongoing projects'that
commence prior to the Act and in respect to which completion certificate has
not been issued are covered under the Act. It manifests that the legislative
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INtent to make the ACt t onlyno to the hich were t tocommence after the Ac t became
ye

opera tional bu t also bring under tS fo d theongorng and
IproJects to protect from its the ter righho

ln SC tS of the stakelders including allotteCS home pro moterS and real state agen tswhile certain an<1 resp bil tiesonsl on each of them and toregu la te administer and SUperyrse the lated real
fo ld f th

unregu estate wlthino e real eState au

From the above observations of Hontrle Supreme Court of India, thesubject matter project and this Complaint matter co^me within the purview ofthe provisions of the RERA Act, as per the provision of section 3 of the RERAAct, because the project not yet completed and Completion Certificate of theproject has not yet been issued till date.

Therefore, after hearing all the parties and after taking intoconsideration the documents placed on .."oid, ,h" a"t..iay is pleased toadmit this matter for further hearing and order 
"" p". it 

"l-rrisions containedin Section 31 of the Real Estate (Regulation .r,a d"u.fop-ri.rt) Act, 2016 readwittr Rule 36 of the West Bengal Real Estate (R.g.rl.;;; and Development)Rules, 2021.

Now, to take a decision regarding the stay order(s) prayed by theComplainant at the time of hearing toa"y, Ifr. A"th;ltj-;" to consider somepoints which are as follows:-

The lirst thtng to be consldered by tie Authority that action has been
1*:: bl the LIC HFL as per the provisions of SARFAESI ict specificaly sectionl3(4) of the said Act. Whether RERA Act will prevail ou". ,n. provisions ofSARFAESI Act is to tr considered.

In this regard section 89 of the RERA Act is surely to be taken intoconsideration which provides that,-

"Section 89. Act to h
sha,have.n"t,,,ot-itr,"t,il,'gll,1ililT,iliili"J::,i:"J#ff :..i#:f ,"iany otier law for the time being in force.".

Therefore section 89 of the RERA Act clearly and unequivocally providesthat RERA Act shall override arrd prevail over any o,fr".l"* fo.,t. time being inforce and from which it can be concluded tfrat iBna Act shall prevail over theprovisions of the SARFAESI Act, whenever there is a contr;diction between theprovisions of ttre said two Acts.

In this regard the Judgment of the supreme court of India in petition
P. ?O.:ld l.eave to Appeal (C) Nos. 1861- rSir / ZO22-in tle matter of UnionBarlk of India Vs Rajasthan Real Estate Regulatory nuttrority & Ors. also shouldbe taken into consideration- The Apex Court in tne ja matter has beenpleased to direct that,-

"36. Our conclusions can t.l.us be summarized as under:-

(i)............

6

ts applicable projects
to

inception
buyers,

imposing duties

sector
thority. the



(ii)...........

(in) As held by the Supreme Court in the case of Bikram Chatte{i (Supra}

in the event of conflict between RERA Act and SARFAESI Act the Provisions
contained in RERA would prevail

(iv)..........

(v) RERA authority has tl".e jurisdiction to entertain a complaint by an
aggrieved person against the Bank as a secured creditor if the Bank takes
recourse to any of the provisions contained in section 13(4) of the SARFAESI

Act.

However, is it clarified that para 36(v) reproduced hereinabove shall be

applicable in a case where proceedings before the RERA Authority are initiated
by the Home Buyers to protect their rights. With this, the Special Writ Petition
are dismissed.".

With the above observation of Hon'ble Supreme Court of India it can be

clearly stated that the provisions of RERA Act shall prevail over the provisions
of the SARFAESI Act whenever there is a contradiction between the two Acts
and therefore, the WBRERA Authority has every power and jurisdiction to admit
the present Complaint and heard the matter as per the provisions of RERA Act
and pass orders including stay orders as per tlle provisions of tlle RERA Act.

The second thlng to be consldeted whether a stay order is actually
required or not in the present matter.

In this regard it is to be considered that the RERA Act is a later /
subsequent Act and it is a Special Act to protect the right, title and interest of
the Allottees / Home Buyers. Although the LIC HFL has taken action as per ttte
provisions of section 13(4) of the SARFAESI Act but this action of the Financial
Institution clearly violated and hampered the right of the Complainant. The

Complainant herein is the bonafide landowner cum Allottee who has agreed to
provide his land to get it developed by the Respondent No-1- Promoter

/Developer and get a residential unit in lieu of his Land. To protect ttre interest,
right of the Complainant, a stay order is very much required to be imposed

regarding the actions taken by the LIC HFL.

In this regard section 11(4)(9) and 11(a)(h) of the RERA Act should be

taken into consideration which Provides that, -

'section 1 1(4). The Promoter shall -
(a)

B pay all outgoings until he transfers the Physical possession of the real
estate project to the allottee or the associations of allottees, as the case may be,

which he has collected from the allottees, for the payment of outgoings
(including land cost, ground rent, municipat or other local taxes, charges for
water or electricity , maintenance charges, including mortgage loan and interest
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on mortgages or other encum brances and h ther liabilitiesSU C o payable to
com peten t au thorities bank S and financia-l 1n StitutionS hich related theaIe to
proJect

Provided that where any promoter fails to pay all or any of the outgoings
collected by him from the a_llottees or any liability, mortgage loan and interest
thereon before transferring the real estate proj;ct to s=uch allottees, or the
association of the allottees, as the case may be, the promoter shall continue tobe liable, even after the transfer of the property, to pay such outgoings andpenal charges, if any, to the autiority or person to whom they are payaUte ana
be liable for the cost of any legal proceedings which may be tal<en therefor by
such authority or person;

section 1l(4)(h).- after he executes an agreement for sale for any apartment,
plot or building, as the case may be, not mortgage or create a charge on such
apartment, plot or building, as the case may be, and if any such mortgage orchalge is made or created then notwithstanding anything contained in any
other law for the time being in force, it shall not afeci ttre right and interest of
the allottee who has ta]<en or agreed to take such apartment, plot or buitding,
as the case may be.".

Therefore being ttre promoters of this project, the Unimark Realty
Private Limited and the LIC Housing Finance Limited a-re both under the
obligation to deliver the residential unit to the Complainant free of any charge,
mortgage etc. as per the provisions contained in section 11(4)(g) and 1l(4)(h);f
the RERA Act, as mentioned above. Both the promoters have failed in their
obligations. The Complainant has no fault in his part therefore his right,
interest cannot be hampered / infringed by operation of the SARFAESI Act.
Hence, an interim order of stay should be imposed upon the LIC Housing
Finance Limited until the disposal of this matter or untii further order of tJlis
Authority, whichever is earlier.

This Authority has the power to issue interim orders including stay
order in exercise of the provision contained in section 36 of t}re RERA Act.
Section 36 of the RERA Act provides that,-

"sectioa 36. Power to lssue lnterim orders._Where during an inquiry,
the Authority is satisfied that an act in contravention of this Act, or the rules
and regulations made thereunder, has been committed and continues to be
committed or that such act is about to be committed, the Authority may, by
order, restrain any promoter, allottee or real estate agent from car4ring on such
act until the conclusion of such inquiry or until further orders, without giving
notice to such party, where the Authority deems it necessary.,.

Therefore, after headng both the parties in the physical hear_ing today
and careful consideration the Complaint petition and documents annexed with
the said Petition, the Authority is pleased to give the following directions:-

a) L€t LIC Houshg Fhance Llmited lla short LIC HFLf be included
as Respoudent no.2 in the present matter, as it is a necessary
party for adjudication of this matter, and UtdEark Reattlz priwate
Llmtted be hereinafter referred to as Rcspondent no.l in the
present matter; and
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b) An interim order of stay is hereby imposed restraining the
Respondents arld their men, agents and officers from infringing /
violating the right, title and interest of the Complainant in the
subject matter project named 'UnlEark Sports Ctty at Barasat',
during the pendency of the instant proceeding or until further
order, whichever is eadier.

c) An interim order of stay restraining the Respondents from
transferring and / or a.lienating and / or selling the project or any
part of it to any third party, during the pendency of the instant
proceeding or until further order, whichever is earlier.

d) The Complainant is hereby directed to submit her total submission
regarding his Complaint Petition on a Notarized Affidavit annexing
therewith notary attested / self-attested copy of supporting
documents ard a signed copy of the Complaint Petition and send
the Affidavit (in original) to t}re Authority, serving a copy of the
same to the Respondent, both in hard and scan copies, within 15
(ltft€eEl days from the date of receipt of this order through email.

e) The Respondents are hereby directed to submit his Written
Response on notarized alfidavit regarding ttre Complaint Petition
and AIfidavit of the Complainants, annexing therewith notaqr
attested copy of supporting documents, if any, and send tl.e
AIlidavit (in original) to the Authority serving a copy of the same to
the Complainants, both in hard and scal copies, within 15
(flfteen) days from the date of receipt of the Affidavit of the
Complainants either by post or by email, whichever is earlier.

Frx L2.L2.2O24 for further hearing and order.

(TAPAS MUKHOPADHYAY)
Member

West Bengal Real Estatc Regulatory Authority
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